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SUMMARY OF REQUEST 

I respectfully request an investigation, pursuant to Wis. Stat. § 301.0451, relative 
"crimeless revocations." Namely, I request an investigation into Wisconsin Department of 
Corrections (DOC), Division of Community Corrections (DCC) officials' misuse of DOC's Evidence
Based Response to Violations (EBRV), contrary to the directives and spirit of 2013 WI Act 196 / 
Wisconsin Statute§ 301.03(3). 

CRIMELESS REVOCATIONS 

"Crimeless revocations" is the practice of revoking parolees2 for technical rule violations 
only and involve no new criminal charge or conviction . Wisconsin is in the national spotlight 
relative crimeless revocations. On January 23, 2019, cvpost.org published an article titled, 
"Overburdened parole and probation systems cost Wisconsin millions a year by needlessly 
returning people to prison: Justice Lab report." Additionally, in November of 2016, Wisconsin's 
statewide faith-based prison reform organization published a publication titled, "Incarcerated 
Without Conviction: The Abuse of Revocation in Wisconsin ." 3 Finally, in December 2016 Human 
Impact Partners published an article titled, 11 Excessive Revocations in Wisconsin : The Health 
Impacts of Locking People Up Without a New Conviction.4" 

1 
"The Secretary may inquire into any matter affecting corrections and hold hearings, subpoena witnesses and 

make recommendations on such matters to the appropriate public or private agencies." (2018-2019 version) 
2 

"Parolees" includes probationers and persons on Extended Supervision. I' ll refer only as parolees for ease of 
reading. 
3 Mine was the lead story in the book. 
4 

Contact Sara Satinsky (sara@sentback.org) for additional information. 
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WISCONSIN LEGISLATORS ACTED TO REDUCE CRIMELESS REVOCATIONS BACK IN 2013 

2013 Wisconsin Act 196 created Wisconsin Statute 301.03(3) (hereinafter Act 196). Wis. 
Stat. § 301.03 provides as follows : 

(3)" ... The department shall promulgate rules to do all of the following: 
(a) Develop a system of short-term sanctions for violations of conditions 

of parole, probation, extended supervision, and deferred prosecution 
agreements that sets forth a list of sanctions to be imposed for the most 
common violations. 

(b) Ensure that the system of short-term sanctions developed under par. 
(a) does all of the following: 

1. Takes into account the objective to be accomplished by" 
imposing the sanction, considers the level of intensity necessary to achieve the 
objective, and considers the extent to which sanction imposition is likely to 
accomplish the objective. 

2. Takes into account the goals of protecting the public, correcting 
the offenders' behavior, and holding the offender accountable. 

3. Determines when revocation is the required response to the 
violation . 

4. Provides flexibility in imposing sanctions but also provides 
offenders with clear and immediate consequences for violations. 

5. Provides examples of high, medium, and low level sanctions 
and what factors to consider when determining which level to apply. 

6. Determines how to reward offenders for compliance with 
conditions of parole, of probation, of extended supervision, or of the agreement. 

7. Ensures that efforts to minimize the impact on an offender's 
employment are made when applying sanctions. 

8. Ensures that efforts to minimize the impact on an offender's 

family are made when applying the sanctions. 
(c) Perform reviews of sanctions imposed under the system to access 

disparities among sanctions, to evaluate the effectiveness of sanctions, and to 
monitor the impact of sanctions on the number and type of revocations for 
violations." 

DOC CREATED EBRV TO COMPLY WITH THE INTENT AND OBJECTIVES OF ACT 196 
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In October 2016, and in response to the Act, DOC officials implemented EBRV and made 
available on DOC's website5 an Evidence-Based Response to Violations guide (hereinafter EBRV 
Guide). The EBRV Guide removed much agent discretion as to response to violations and 
replaced it with an evidence-based approach. For example, EBRV utilizes a three step approach: 
(1) identify the parolee's COMPAS risk level; (2) determine the severity level of the primary 
violation; and (3) apply the risk and violation severity level to the EBRV matrix to find the 
corresponding response level (see EBRV Guide at Section .02, "EVIDENCE-BASED RESPONSE TO 
VIOLATIONS" "Determination of Response; attached Ex. 4. 

DOC's 2017 PROPOSAL ILLUSTRATES ITS SENIOR OFFICIALS' COMMITMENT TO CARRYING OUT 
ACT196 

In 2017 WI Regulation Text 226146, DOC's senior officials proposed (to the Wisconsin 
Legislative Council Clearinghouse) to create an ord~r to create Wis. Administrative Code DOC 
328.27(7)(d), "Consistent with goals and requirements set forth in s. 301.03 (3) (b), Stats., the 
department will adopt and evidence-based response to violations" and "because WI 2013 Act 
196 directs the department to adopt an evidence-based response to violations." (See 2017 WI 
Regulation Text 22614, Proposed Rule, August 13, 20187.) 

DOC's proposal continued, "Section DOC 328.27 specifies the circumstances in which an 
offender may be detained in county jail while on supervision, along with limited time frames 
permissible to be in jaH pending disciplinary or investigation." (/d.) In comparing the proposed 
rule DOC 328.27 to Iowa's similar rule, DOC officials stated, "Chapter DOC 328 has similar 
provisions for the arrest and temporary detention of a parolee, outlined in s. DOC 328.27. 
However, Wisconsin includes more detailed provisions and limitations on the duration of 
detentions for such arrests." (Id.) 

EBRV SERVES TO, AMONG OTHER THINGS, PUT PAROLEES ON NOTICE OF WHAT CONDUCT 
CONSTITUTES A VIOLATION AND THE POTENTIAL PUNISHMENT OF EACH 

Wisconsin Statutes put citizens on notice of what spedfic conduct is criminal (see Wis. 
Stats. Chapters 939-951) and the potential penalty of each violation {see id. and Wis. Stats. 
Chapter 973). Criminal defendants are also provided notice of when and why their punishment 

may be enhanced (Wis. Stats. §§ 939.62, 939.621, 939.635). 

5 Corrections. wisconsin.gov 
6 Former Governor Scott Walker approved the scope statement for this rule, SS #117-17, on October 23, 2017, and 

it was published in Register No. 742B, on October 30, 2017. 
7 Contact Katharine Ariss for additional information about this proposed rule. (608) 240-5039, Department of 
Corrections, c/o Glen Mercier II DOC, P.O. Box 7925, Madison, WI 53707, 

DOCAdministrativeRulesCommittee@wisconsin.gov. 
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Similarly, Wisconsin prisoners are given notice of what"specific conduct may result in a 
disciplinary sanction (Wis. Administrative Code Chapter DOC 303) and the potential penalty of 
each sanction (id.). 

The EBRV Guide - per 301.03(3)(b)S, Stats. - provides examples of specific conduct which 
may result in a disciplinary response (see EBRV Guide at Section .02, "Violation and Severity 
Levels with Corresponding Holds Code," Exs. 4-9. The EBRV Guide, also per 301.03(3)(b)4-5, 
Stats., provides examples of what punishment parolees may expect if they engage in the 
specified misconduct (see EBRV Guide at Section .02, "Accountability Response," Exs. 10-11. 

DAI OFFICIALS MAY NOT ELEVATE VIOLATION SEVERITY LEVELS WITHOUT NOTICE TO 
PRISONERS 

Division of Adult Institutions (DAI), i.e., prison, officials may not elevate a conduct report 
from a minor violation to a major without documenting the reason on the face of the conduct 
report. 

In Staples v. Young, 679 F.Supp. 884 (W.D.Wis. 1988), a prisoner was issued a 
disciplinary conduct report. The security director elevated the charges into major violations, 
without any statement of reasons for the upgrade. Id. at 885. The prisoner sued, and the court 
held, 

"It is clear that the State of Wisconsin has chosen to limit the permissible bases 
upon which the security director may decide to elevate an offense from minor to 
major. Acknowledging that a major penalty represents a major change in the 
conditions of confinement, the state has provided procedural and substantive 
guidelines that are more than mere technicalities. The provisions are designed to 
ensure that in the insulated prison environment, officials treat offenders fairly 
rather than arbitrarily. By requiring officials to articulate their reasons for a 
change in the classification of the offense, and by restricting the bases on which 
such changes may be made, the state is expressing its recognition of the 
fundamental fairness in treating similarly situated persons similarly, requiring 
that offenses be upgraded only for specified, proper reasons and not for 

improper ones." 

679 F.Supp. at 888. 

The court further held, "Requiring the security director to explain the basis for an 
upgrade has an additional purpose: it serves to give offenders fair notice of the grounds on 
which their offense is to be treated more severely than a similar offense by another inmate." Id. 
Finally, the court, finding for the prisoner, stated, "At a minimum, federal law requires that the 

reason for the security director's decision must be stated in the record. Providing the security 

director's reason for the upgrade disposition •.• after the merits of the conduct report have 
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been adjudicated, does not comport with due process .. . Similarly, providing memorandum 
from various officials recommending that conduct reports be processed as major violations 
does not constitute a statement of reasons by the security director. Id. However, due process is 
satisfied if the reason is evident from the face of the conduct report." 

679 F.Supp. at 888-889 (emphasis added). 

SIMILARLY, DCC OFFICIALS MAY NOT CHANGE THE VIOLATION SEVERITY LEVELS WITHOUT 
NOTICE TO PAROLEES ... 

A "violation summary8
" is a parolee's equivalent to a prisoner's "conduct report." They 

both put the person on notice of alleged misconduct and the penalty therefore, akin to a 
criminal complaint. 

Against this backdrop, the EBRV Guide provides, "The severity level of the violation 
behavior is pre-determined as Low, Medium, High or Very High, and is designated in the 
behaviors chart listed in this section, and should not be changed." (see EBRV Guide at Section 
.02, "Determination of Response," emphases added, Ex. 4. This language was added 
presumably to comport with due process, fundamental fairness, and to prevent arbitrary action 
relating to discipline towards parolees. The reasoning of Staples applies to parolees as well as 
prisoners. The Staples court rejected the DOC's assertion that elevating a conduct report is a 
mere technicality and not a Due Process Clause violation. 679 F.Supp. at 888 ("the state has 
provided procedural and substantive guidelines that are more than mere technicalities.") 
Similarly, it is not a mere technicality when DCC officials elevate violation severity levels and the 
reasons therefore without providing notice to the parolee . 

. . . BUT THEY HAVE BEEN 
(AND THUS HAVE FAILED TO COMPLY WITH EBRV, THE INTENT AND OBJECTIVES OF ACT 196, 

AND DUE PROCESS) 

As noted above, EBRV has replaced unfettered agent discretion with an evidence-based 

three-step process. 
The following will illustrate DCC officials' misuse of EBRV, frustrating the intent of state 

legislators and Act 196. 
I was twice affected by misuse of EBRV: (1) during my initial detention; and (2) during 

the DCC officials' response to my alleged violations. I'll address them separately. 

· · d · I d " · · Ad' t nt summary" and am uncertain if DOC has 8 I've recently read s1m1lar ocuments ent1t e Superv1s1on JUS me 
changed the title since my Violation Summary was provided to me in 2017. 
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1. Proper use of EBRV as applied to my initial det t· ( ... 
process explained above): en ion utihzmg EBRV's three-step 

(1) My COMPAS risk level was correctly noted as Low9 10 11 (V' 1 • 
Ex. 

13
). 10 at1on Summary, p.l, 

9 
lt'_s noteworthy that _my full Assess~ent Narrative from June 16, 2017 (Exs. 17-26) puts me at a Low Risk or 

u_nhkely to . R_e~ffend in all areas. Violence: Low; Recidivism: Low; COM PAS Recommended Supervision: Low; 
Vio~ent _RecI~Iv1sm: ~ow; G~neral Recidivism: Low; Criminal Associates/Peers: Unlikely; Criminal Opportunity: 
Unhkel:, So~ial Isolation_: _Unlikely; S~bstance Abuse: Unlikely; Criminal Personality: Unlikely; Criminal Thinking Self 
R_epo~. Unhk~ly; Cogrnt1~e Behavioral : Unlikely; Family Criminality: Unlikely; Socialization Failure: Unlikely; 
Fm~ncial: Unlikely; Vocation/Education : Unlikely; Social Adjustment Problems: Unlikely; Social Environment: 
U~hkely. However, Agent Kimberly Malone elevated the Supervision Recommendation (p.1) to high due to 
"Significant SO History." This is patently untrue and there is no evidence of this. It shows a pattern of elevation 
without evidentiary support and flies in the face of an evidence-based assessment. 
10 As to my Low Risk, The EBRV Guide provides, "For offenders assessed at low risk, violation responses need to be 
minimally intrusive, so as not to disrupt the protective factors they already possess that make them low risk"; 
"Punishment should not be more intrusive or restrictive than necessary. Use the severity of the violation as a 
factor in determining the appropriate level of response"; and "Apply processes that are impartial, logical and fair. 
Inform offenders how responses are determined" (Ex.1, emphasis added.) The EBRV Guide also provides, "The 
higher the risk to re-offend, the more intensive the intervention. Use risk level as a key factor in determining the 
appropriate level of response and tailor responses to address the individual's unique criminogenic needs that are 
the underlying influence on the offender's violation behavior.'' (Ex. 2, emphasis added.) It's apparent DCC officials 
ignored these evidence-based principles and replaced them with their will because as noted above, I'm Low Risk in 
all areas and evidence-based principles suggest "Any treatment or intervention not targeting criminogenic 
needs/drivers is counter-productive to efficiency and effectiveness" (Ex. 2, emphasis added). Please also note that I 

received no alternatives to revocation (ATRs). 
11 That I was convicted of a sex offense may at first blush create the impression of an unsavory offense. However, 
what I did should not be a crime. My ;'victim" was my then adult, live in girlfriend and these "offenses" occurred in 
our shared bed. My trial and sentencing judge actually stated many ordinary people commit my "offense" without 
realizing it's a crime. He described my offenses as "highly mitigated," noting that I was the "regular sex partner and 
co-habitor with the victim. They slept together. They lived together. They lived together, as the testimony at the 
trial went through, they had sex regularly. For him to touch her genitals in this way was a regular or normal or 
common kind of behavior .•. I would expect it's as common as can be that married couples and other regularly 
sleeping partners touch each other during the night on what the statute defines as intimate body parts, like the 
buttock, for a variety of reasons, including this. So it appears to be one of these offenses, like some othe_r offenses 
in our statutes, where there's probably lots of people violating lots of times and nobody knows abo_ut it, _nobody 
cares about it . .. [T]his offense did not involve any force, no violence, no particular fraud or manipulation was 
used. The defendant did not cause this victim to drink and contribute to her sleep • · • No drugs use~, nobody 
slipped her a mickey . • . There's no stranger assault. No threat of physical injury or disease or pregnancy mvolve_d • 

· · · t this victim As we heard at the tnal It doesn' t appear that this had any unusual or particularly grave Impac on · ' 
• • · d' ual conduct Exhibit 35 is the example 
she was not the kmd of person who would be overly put off by nu Ity or sex · 

· · h' h h her phone a photograph of herself 
of where she - before she ever actually sent out with him - sent Im t roug 

· · • • ,, 1 .. ,. nsin v Ronald Schroeder, Waukesha 
with what would qualify as nudity under WIsconsm law. State o .,.,,sco · 
County Case No. 2007CF496, April 25, 2008 sentencing transcript. 



Kevin Carr, Secretary 
May 31, 2019 
Page 7 

(2) The Order to Detain (form DOC-il2) dated August 3l 2017 'd "L · ,, . , provI es ymg to 
Agent _as the D;t~nti~n Reason Code, a Low Severity Violation (see EBRV Guide 
at Section .02, V1olat1on and Severity Levels with Corresponding Holds Code," 
Ex. 5. · 

(3) The EBRV Guide's Violations Decision Matrix provides a Low Response for a low 
~isk_ parolee who commits a low severity violation (see EBRV Guide at Section .02, 
Evidence-Based Response to Violations Decision Matrix," Ex. 9. 

(4) Low responses do not authorize detention (see EBRV Guide at Section .02, 
"Accountability Response, Level 1: Low Responses," Ex. 10. 

2. DCC officials' misuse of EBRV as applied t~ my initial detention: 

(1) On June 16, 2017 (well before my August 31, 2017 detention), Agent Kimberly 
Malone administered a COMPAS risk assessment which put me at a Low Risk or 
Unlikely to Reoffend in all areas (Exs. 17-26). 

(2) The Order to Detain (form DOC-212) dated August 31, 2017 provides "Lying to 
Agent12

" as the Detention Reason Code, a Low Severity Violation (see EBRV 
Guide at Section .02, "Violation and Severity Levels with Corresponding Holds 
Code," Ex. 5. 

(3) Agent Kimberly J. Malone issued the Order to Detain, even though EBRV did not 
authorize detention for a. Low Risk parolee who allegedly committed a Low 
Severity Violation. 

Agent Malone elevated the severity level of EBRV's Lying to Agent by taking me into 
custody when EBRV did not authorize it. And she did so without stating a reason on the Order 
to Detain. This was arbitrary, capricious, oppressive, and contravened evidence-based 
principles, due process, and the spirit of Act 196 and Staples. The DOC has adopted, per Act 
196's directive, procedural and substantive guidelines {in the form of evidence-based 
responses) that are more than mere technicalities. See, e.g., Staples, 679 F.Supp. at 888. The 
Staples court stated, "Adjustment segregation, a major penalty, represents a major change in 
the conditions of confinement, and the possibility of its imposition in a given case demands that 
the prisoner be afforded due process protections." Staples, 679 F.Supp. at 888 {internal citation 

12 Agent Malone claimed I lied to her: that I told her I was not paying my child support (Ex. 27). She 
obtained a pay statement from my employer, learned I was paying it, and took me into custody. First, this is 
untrue; I never told her I was not paying it. 1 vigorously argued this at ·my final revocation hearing. (But even 
though Agent Malone did not appear at my hearing, 1 was found guilty anyway.) Second, even if her claim was true, 
her response to put ·me in jail was arbitrary and oppressive. However, Agent Malone and Supervisor Popp later 
testified that they believe putting me in jail for stating I was not paying child support when in fact he was paying it 

was "appropriate." (Ex. 29.) This is alarming! 
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omitted). It logically follows that if it's a "maJ·or change" to transf t t· · 
• 11 er o segrega 10n m 

prison, it's much more of a major change" to transfer from the community to a jail cell. 
As stated above, 2017 WI Regulation Text 22614 expressly limited the "circumstances in 

which an offender may be detained in county jail while on supervision." However, Agent 
Malone (and other DCC officials) acted contrary to the evidence-based directives. 

Alarmingly, Agent Kimberly Malone and Supervisor Jason Popp have testified that they 
override EBRV "on _a regular basis" (Ex. 28). Does "on a regular basis" mean hundreds, or even 
thousands of parolees have been detained contrary to DOC's evidence-based directives since 
EBRV's October 2016 rollout? An investigation will determine just how many parolees (and 
their loved ones) were victimized by this misuse of evidence-based practices. 

3. Proper use of EBRV as applied to my alleged primary violation (utilizing EBRV's three
step process explained above): 

(1) My COMPAS risk level was Low (Violation Summary, p.1, Ex. 1). 
(2) My alleged primary violation 13 was "Failure to Comply with SORP: Non-Criminal" 

(Violation summary, p.1, Ex. 1), a Medium Severity Violation (see EBRV Guide at 
Section .02, "Violation and Severity Levels with Corresponding Holds Code," Ex. 
5. 

(3) The EBRV Guide's Violations Decision Matrix provides a Low Response for a low 
risk parolee who commits a medium severity violation (see EBRV Guide at 
Section .02, "Evidence-Based Response to Violations Decision Matrix," Ex. 9. 

(4) Low responses do not authorize revocation (see EBRV Guide at Section .02, 
"Accountability Response, Level 1: Low Responses," Ex. 10. 

4. DCC officials' misuse of EBRV as applied to my alleged primary violation (and thus 

erroneous recommendation for revocation . .. for 2 ½ years): 

(1) Agent Kimberly Malone, Supervisor Jason Popp, Assistant Regional Chief Donna 

Harris, and Regional Chief Sally Tess correctly noted my COMPAS risk level as 

Low (Violation Summary, p.1, Ex. 13). 
(2) These DCC officials incorrectly entered my primary violation as High, when it was 

in fact Low (Violation Summary, p.1, Ex. 1). (Compare Ex. 5 with 9.) 

. " 1· · · " (Ex 15) At first glance, these may 
13 My alleged secondary violations included possessing sexually exp icit movies · ,: d T . ,, DVD (E 

30
) 

II "A · n Pie" and Roa np s x. . appear to be pornographic movies. However, these were actua Y menca d . t f e 
• · , · I II Th' too paints a perverte pie ure o m . 

My Notice of Violation also alleged I possessed "children s materia s. is . d d . A t M 
I 

e's 
) th'ng not seize urmg gen a on 

However, the "children's material" was a Madagascar DVD (Ex. 15 , some I bl d 
I 

fully se·ized 
, t M lone unreasona y an un aw search of my residence (Ex. 30). Its also noteworthy that Agen a 

"Letters/Paperwork from Court" (Ex. 30). 
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(3) These DCC officials incorrectly entered the EBRV G ·d , v· I t· 0 · · uI es 10 a ions ecIsIon 
Matrix as a Medium Response, when it was in fact a Low Response (Violation 
Summary, p.l , Ex. 13). (Compare Ex. 5 with 9.) 

5. DCC officials also misused EBRV relative to my alleged secondary violations. 

(1) An alleged secondary violation was "Failure to Provide Information as Directed by 
Agent" (Ex. 14), a Low Severity violation (Ex. 5). However, Agent Malone 
incorrectly entered the violation severity as Medium (Ex. 14). 

(2) Another alleged secondary violation was "Lying to Agent" (Ex. 14), a Low 

Severity violation (Ex. 5). However, Agent Malone incorrectly entered the 
violation severity as Medium (Ex. 14). 

The above illustrates a pattern of misuse by DCC officials, confirmed by Agent Kimberly 
Malone and Supervisor Jason Popp's testimony that they override EBRV "on a regular basis."14 

While "[e]vidence has a better track record for assessing risks and needs than intuition 
alone," 15 DCC officials have been and continue to override evidence-based recommendations 
based on their will and non-clinical intuition. This defies evidence-based best practices. 

DCC OFFICIALS HAVE WILLFULLY ACTED CONTRARY TO EVIDENCE-BASED PRINCIPLES AND ACT 

196's DIRECTIVES 

As stated above, I was taken into custody August 31, 2017. In October 2017 my 

revocation counsel requested from Agent Malone, via discovery, "A copy of all documents 

and/or information pertaining to Mr. Schroeder that you utilized when you administered the 

EBRV software and the software assigning severity levels in response to your input." {Ex. 31.) 

Attorney Pablo Galaviz later told me he needed to withdraw from my revocation case because 

he was "unable to help [me] as the Waukesha DCC staff just doesn't follow the rules." This is 

alarming! Agent Malone never turned over such evidence and did not appear at my revocation 

hearing. 

14 I have personally viewed the Violation Summaries of parolees Kody Congdon, Christopher O'Bright, Mark Huber, 
Solomon Armstrong, and David Corney, and all show EBRV violation severity elevations - without explanation -
similar to mine. (All of these parolees are under Supervisor Jason Popp's and Regional Chief Sally Tess' jurisdiction.) 
An investigation into their records will support this claim and likely reveal that hundreds or even thousands have 
been victimized by this misuse of power. 
15 Wisconsin Assistant Attorney General Christine Remington (quoted from Respondent's Brief in State v. Loomis, 
2016 WI 68). See also Wormith, J.S., & Goldstone, c.s., The Clinical and Statistical Prediction of Recidivism. Criminal 
Justice & Behavior, 11(1), 3-34 (1984) (Standardized assessment tools are significantly more reliable and valid than 
professional judgment for predicting success in correctional supervision and matching participants to appropriate 
treatment and supervision services.) 
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On October 26, 2017 I complained to Regional Chief Sally Tess that Agent Kimberly 
Malon~ and Su

1
~ervisor Jaso~ Popp we~e "falsifying [detention and revocation] records" (Ex. 33) 

but Chief Tess concur[ed] with Supervisor Popp and consider[ed] this matter closed." (id.). 
On November 2, 2017, State Representative Evan Goyke inquired with DOC officials as 

to their use of evidence-based . practices regarding me. In an email to Donald Friske, 
Representative Goyke stated, " ..• it appears the Evidence Based Decision Making tool suggests 
a low response of 1-4 days jail ..• and Mr. Schroeder remains incarcerated today (much longer 
than the EBDM [evidence-based decision making] suggested response) •.. [A]s a strong 
supporter of EBDM and member of the CJCC EBDM subcommittee, I want to ensure these 
policies I believe in are administered correctly" (Ex. 34).16 Despite Representative Goyke's 
inquiry, my EBRV inconsistencies/violation elevations/overrides were not corrected, and DCC 
officials pursued their recommendation for revocation . Zealous/y17. 

For example, DOC counsel Matthew Foley emailed to Agent Malone, Supervisor Popp 
and Regional Chief Tess, "For the upcoming revocation hearing on November 29th for Ronald 
Schroeder, I'd be happy to meet you at your office to provide any assistance you may need 
regarding the evidence and violations for the hearing." (Ex. 35~) Indeed, counsel offered to drive 
from Madison to Waukesha to.assist in the revocation of a low risk parolee with no new crime. 

Wisconsin Statute § 302.335(2) allows a sheriff to release a parolee if the final 
revocation hearing is not convened within 50 days from detention date. After SO days I asked 
the sheriff to release me per the statute. However, Assistant Regional Chief Donna Harris 
emailed Supervisor Popp, "If the sheriff does decide to let him out, we will move him to a Dai 
[sic] facility until we have the decision." (Ex. 36.). DCC officials brazenly asserted in writing they 
would violate state statute to keep me detained. 

After losing my revocation (in a he said-she said hearing of credibility in which Agent 
Malone did not appear18), Regional Chief Sally Tess emailed to several DOC officials, "I'd like to 
recognize Jason [Popp] and Donna [Harris] for all the. work they put into this case and 
revocation. I also want to thank Matt for reaching out to us to offer his assistance. This truly 

16 DOC officials responded by arbitrarily elevating the severity levels of violations, during my (and others') 
revocation proceeding and without notice to me. (For example, "Failure to Provide Information as Directed _by 
Agent" was a Low Severity violation in October 2016 but is now a Medium Severity violation; compare Ex. 5 w1th 

Ex. 12.) . ff b 
17 While I was in the Waukesha County Jail, Supervisor Jason Popp provided false information to jail_ sta a_ ~ut me, 

· · · h h ·nvestigation the Jail Administrator and I received a d1sc1phnary conduct report. However, after a t oroug 1 , 
expunged the conduct report from my record . (Records of this provided upon requeSt -) 

• " ,, d " tense" which fail to comport with due 18 Courts have characterized these types of hearings as a sham an a pre d 
751 762 

(7th C 
procedural due process. See, e.g., Ryan v. Illinois Dep't of Children & Family Servs., 185 ~!

6 
F 

2
d' 

511 517 
(;~~ 

1999); Levenstein v. Sala/sky, 164 F.3d 345, 352 {7th Cir. 1998); Clechon v. City of Chicago, · ' 
Cir. 1982); Orozco v. Butler, 18-1635, 2019 U.S. App. Lexis 7721 at 9 (7

th 
Cir. 3/15/19), 
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was a team effort on a very difficult case." 19 (Ex 37 ) DOC couns I M tth F 1 1 
•
1 

d 
. " · · e a ew o ey a so emaI e 

several DOC officials, Well done Jason [Popp]" (Ex 38) Even w k h p b · A . . . · · · au es a ro atIon gent 
Melissa Faber emailed Supervisor Popp, "Good job Jason!!!" (Ex. 39.) 

. Indeed, under the previous administration, it was quite the celebration when DCC 
officials "successfully" revo~ed a low risk parolee without a new crime. But believe me, 
Secretary Carr, my elderly disabled mother did not celebrate when she was no longer able to 
visit with her son20

. Nor did she celebrate when I was no longer able to help her with 
housecleaning and other chores difficult for her to do ... for the next two and a half years. 

My mother and I are but of thousands victimized by such crimeless revocations in 
Wisconsin . Please investigate into DCC officials' tenacious will to revoke parolees contrary to 
evidence-based practices and Act 196's directives. 

EBRV INCONSISTENCIES/VIOLATION ELEVATIONS/OVERRIDES MAY NOT BE ADDRESSED OR 
REMEDIED AT A FINAL REVOCATION HEARING 

My revocation counsel alerted Administrative Law Judge Andrew S. Riedmaier of the 
EBRV inconsistencies/violation elevations, but the judge stated EBRV was "irrelevant" to the 
revocation proceeding (audio CD of hearing on file with Division of Hearings and Appeals; I also 
have a copy) . It therefore cannot be asserted that we parolees have a "meaningful opportunity 
to be heard" by addressing EBRV inconsistencies/violation elevations at our final revocation 
hearings. In Kerciku v. INS, 314 F.3d 913 (7th Cir. 2003), the Seventh Circuit Court of Appeals 
held that the plaintiff did not receive a meaningful opportunity to be heard or due process 
because the immigration judge barred "complete chunks of oral testimony that would support 
the applicant's claims." Id. at 918. In my case and others' under Supervisor Jason Popp's 
jurisdiction, I was entirely prevented from discussing EBRV at my revocation hearing. As such, 
revocation hearings do not provide an opportunity to address or remedy EBRV 

inconsistencies/violation elevations/overrides. 

DOC OFFICIALS DO NOT INFORM THE PAROLEE WHO ISSUED THE EBRV OVERRIDE OR WHY 

19 These comments are not to elicit sympathy, but to illustrate the extraordinary lengths and resources DOC 

officials expend to revoke low risk parolees who commit no new crimes. . . 
20 Dozens will attest that I was steadfast on only two things upon my May 30, 2017 release from prison: taking ~are 
of my mother and continuing attending Christian services upon my release. Agent Kimberly Malone and Sup~rvisor 
Jason Popp denied in writing my requests to visit my mother. (Ex. 40.) And Agent Malone told a chu~ch officialdt~al~ 
all parishioners would need "background checks run on them before DOC would allov:' [Schroeder to atten · h 
these officials hadn' t put these things in writing, these claims would be simply unbelievable. And t~ese ~re ~ e 

· · · I enough to conduct an mvest1gat1on types of things that happen to low risk parolees! Do these claims ratt e you 

into DCC officials' misuse of evidence-based practices? 
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After my final revocation hearing, I sued Agent Malone and Supervisor Popp21 During 
discovery, they stated EBRV is "overridden on a regular basis" (Ex. 28) 1 asked who overrode 
what and why as to EBRV and me. Id. Popp stated he and his Regional Chief Sally Tess granted 
EBRV overrides as to me. (Ex. 41.) I then asked Popp, "please provide a detailed listing of each 
EBRV item overrode regarding my case, who overrode· each EBRV item, and why each EBRV 
item was overrode" (Ex. 44). Popp stated he had "no further details to add to his response" 
(id.). In other words, Supervisor Popp could not recall what he overrode or why. 

I then filed an open records request seeking all EBRV overrides Regional Chief Sally Tess 
"authored or personally and directly approved as to me" (Ex. 42). I was told Ms. Tess approved 
the EBRV overrides "either in person or over the phone" (id.). I then wrote Ms. Tess and asked 
her if she "recall[s] the nature of and reason for every EBRV and/or ECRM rule/policy/practice 
override" that she orally approved as to me (Ex. 43). She stated she did not. (Id.) 

Simply put, EBRV rules did not authorize DCC officials' initial detention or 
recommendation of revocation of me - a low risk person in all areas. So these DCC officials 
elevated the override EBRV guidelines by elevating the severity levels of my alleged violations. 
And they did so without informing me prior to my initial detention or revocation hearing. I first 
learned of these supervisory "overrides" after my revocation hearing, and only because I 
examined them under oath during my lawsuit. 

State law (Act 196) created DOC's Evidence-Based Response to Violations, as senior DOC 
officials · acknowledged in 2017 WI Regulation Text 22614. DCC officials may not elevate EBRV 
violation severity levels without informing the parolee of the override and the reason therefore. 
"[T]he right to a reasoned decision is illusory unless the decision can be reviewed. At a 
minimum, federal law requires that the reason for the security director's decision must be 
stated in the record . Providing the security director's reason for the upgrade disposition in the 
statement of the disciplinary committee, after the merits of the conduct report have been 
adjudicated, does not comport with due process .. • However, due process is satisfied if the 
reason is evident from the face of the conduct report." Staples, 679 F.Supp. at 888-889. 
Similarly, parolees may not seek review of the EBRV supervisory overrides if they are not 
informed of them or the reasons therefore. DCC officials may not elevate EBRV violation 
severity levels without informing the parolee on the face of the violation summary. But an 
investigation will reveal that, as Agent Kimberly Malone and Supervisor Jason Popp boast, they 

do "on a regular basis." 

PRISONERS ARE PROVIDED ADVANCE NOTICE OF WHAT PENALTY TO EXPECT FOR SPECIFIC 
MISCONDUCT, BUT PAROLEES ARE NOT- PAROLE DISCIPLINE PENALTIES, PROCEDURES, AND 

OBJECTIVES MUST BE PROMULGATED INTO ADMINISTRATIVE CODE 

21 Schroeder v. Malone, et al., 17CV1676, Eastern District of Wisconsin (available on Pacer.gov). 
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Upon intake, DAI officials provide all prisoners with a book of "rules" which, if violated, 
provide for a specific penalty. DOC has promulgated these "rules" into Wisconsin 
Administrative Code Chapter DOC 303. Prisoners who violate these "rules" may be transferred 
from general population to a Restrictive Housing Unit. 

Similarly, parolees are provided a list of supervision "rules" upon their release from 
prison which, if violated, provide for a specific penalty under EBRV. However, DOC has not 
promulgated these EBRV discipline penalties, procedures, and objectives into administrative 
code. And as parolees have so much more liberties to lose than prisoners, case law requires 
that these parole "penalties" be promulgated. Promulgation of DCC's EBRV discipline penalties, 
procedures, and obiectives into administrative code will curtail arbitrary application and 
enforcement by DCC officials. The United States Supreme Court has expressly denounced 
arbitrary actions by parole officials. 

"The rule of law is important in the stability ot" society. Arbitrary actions 
in the revocation of paroles can only impede and impair the rehabilitative 
aspects of modern penology," Morrissey v. Brewer, 408 U.S. 471,499 (1972). 

"To an even greater extent than in the case of imprisonment, probation 
and parole practice is determined by an administrative discretion that is largely 
uncontrolled by legal standards, protections, or remedies. Until statutory and 
case law are more fully developed, it is vitally important with all of the 
correctional fields that there should be established and maintained reasonable 
norms and remedies against the sorts of abuses that are likely to develop where 
men have great power over their fellows and where relationships may become 
both mechanical and arbitrary." Id. at 500 n.13. 

"The parolee is not the only one who has a stake in his conditional liberty. 
Society has a stake in whatever may be the chance of restoring him to normal 
and useful life within the law. Society thus has an interest in not having parole 
revoked because of erroneous information or because of an erroneous 
evaluation of the need to revoke parole, given the breach of parole conditions •. 
. And society has a further interest in treating the parolee with basic fairness: fair 
treatment in parole revocations will enhance the chance of rehabilitation by 
avoiding reactions to arbitrariness." Id. at 484. 

"At first blush, it might appear that revoking offenders for technical rule violations is an 
example of the sort of proactive crime prevention we have been advocating. After all, if 
conditionally released persons can be lawfully reapprehended before they commit more 
serious violations, then have we not prevented crime? Such logic might be sound if technical · 
violations were known predictors of future criminal behavior; however, the limited available 
research suggests that there is little, if any connection between most minor rule violations and 
later criminal activity. But the problem is worse than mere overzealous enforcement. 

Compelling research suggests that the unnecessary removal of individuals from their 
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communities has serious effects on the stability of families and neighborhoods, and may 
actually contribute to problems of crime and disorder. Viewed in this context, it becomes clear 
that successful crime prevention requires a commitment to promoting the success of persons 
under community supervision." Cecilia Klingle, Michael S. Scott & Walter J. Dickey, Reimagining 
Criminal Justice, 2010 Wis. L. Rev. 953, 973 (2010). 

In Human Impact Partners' publication, "Excessive Revocations in Wisconsin: The Health 
Impacts of Locking People Up Without a New Conviction," Wisconsin State Representative Evan 
Goyke said, "This fear of not knowing what's going to happen ... it's hard for somebody to be 
on eggshells like that, or the anxiety, and think Jong term about career developments or 
employment development when you're scared that you might sneeze in the wrong direction and 
go back up north for 18 months." (Id. at p.25, Ex. 46.) 

Against this backdrop, DCC officials' strict application of evidence-based rules will curtail 
arbitrary responses to violations, thus minimizing crimeless revocations and adherence to Act 
196's directives. The problem is, however, that DOC's EBRV discipline penalties, procedures, 
and objectives have not been promulgated into administrative code. And Wisconsin statutes 
and case law requires promulgation of them, as is demonstrated below. 

1. Wisconsin's statutory definition of a "rule" for promulgation purposes. 

Wisconsin Statute § 227.01(13) provides, "'Rule' means a regulation, standard, 
statement of policy, or general order of general application that has the force of law and that is 
issued by an agency to implement, interpret, or make specific legislation enforced or 
administered by the agency or to govern the organization or procedure of the agency ••• 'Rule' 
does not include, and s. 227.10 does not apply to, any action or inaction of an agency, whether 
it would otherwise meet the definition under this subsection, that: (a) Concerns the internal 
management of an agency and does not affect private rights or interests." (Emphasis added.) 

This statute will be broken down and analyzed as follows. 

(a) DOC's EBRV has the force/effect of law. 

"An agency regulation, standard, statement of policy or general order has been held to 
have the 'effect of law' where criminal or civil sanctions can result in a violation; • •• and where 
the interest of individuals in a class can be legally affected through enforcement of the agency 
action." Cholvin v. Wis. Dep't of Health & Family Servs., 2008 WI App 127, ,J26 (emphasis 

added). 
Parolees have a liberty interest in their status as parolees and termination of parole 

inflicts a "grievous loss" on them. Morrissey v. Brewer, 408 U.S. 471, 481-82 (1972). Parolees as 

a whole are reasonably categorized as a "class of individuals" who can be "legally affected 

through enforcement" of DOC's EBRV rules. EBRV rules therefore have the force/effect of law 

upon parolees. 
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(b} DOC created and implemented EBRV as a direct response to ACT 196/stat. 
301.03(3}(b}. 

Wis. Stat. § 227.01(13) defines a "rule" as one "issued by an agency to implement 
interpret, or make specific legislation enforced or administered by the agency or to govern th~ 
organization or procedure ofthe agency." (Emphasis added.) 

DOC senior officials created EBRV to be consistent with the goals and requirements set 
forth in s. 301.03(3)(b), Stats. (See 2017 WI Regulation Text 22614, Proposed Rule, August 13, 
2018.) Accordingly, EBRV rules satisfy this element of Wis. Stat. § 227.01(13). Prison discipline 
rules have been promulgated to comply with statute but parole rules have not. 

(1) DAI (prison) discipline penalties, procedures, and objectives have been 
promulgated. 

DOC officials promulgated prison disciplinary rules and their penalties into Wis. 
Administrative Code Chapter DOC 303 as a direct result of Wis. Stat. § 301.03(2). See DOC 
303.01(1)(" • • . This chapter implements ss. 301.03(2), •.. Stats.") This Chapter also addresses 
discipline procedures regarding prisoners. "The rules governing inmate conduct under this 
chapter describe the conduct for which an inmate may be disciplined and the procedures for 
the imposition of discipline." Id. (emphasis added). Prisoner discipline impositions are d~scribed 
in DOC 303.70 and DOC 303.72. DOC 303.01(2) explains the DOC's objectives regarding 
discipline of prisoners. Indeed, prisoners are provided clear, advance notice of the penalties, 
procedures and objectives relating to their discipline. 

(2) DCC (parole) discipline penalties, procedures, and objectives themselves have 
not been promulgated. 

DOC officials delineated the penalties, procedures, and objectives regarding prisoners in 
DOC 303 as a result of Wis. Stat. 301.03(2). But they have not delineated the same for parolees 
relative Wis. Stat. 301.03(3). Whereas prisoners are provided clear, advance notice of the 
penalties, procedures and objectives relating to their discipline, parolees are not. And parolees 

have so much more at stake than prisoners. 

2. DOC must promulgate the EBRV penalties, procedures, and objectives so as to comply 
with the directives of Act 196/Stat. 301.03(3). Proposed DOC 328.27(7)(d) itself does 

not offer sufficient protection against arbitrary action by DCC officials. 

"Agencies generally must promulgate rules to take any action pursuant to the statutes 

they are tasked with administering unless the statute explicitly contains the threshold, 
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standard, or requirement to be enforced. All agencies are required to promulgate rules to 
adopt general policies and interpretations of statutes that will govern the agency's 
enforcement or administration of that statute. Wis. Stat. § 227.10(1). Additionally, an agency 
may not 'implement or enforce any standard, requirement, or threshold, including as a term or 
condition of any license issued by the agency, unless that standard, requirement, or threshold is 
explicitly required or explicitly permitted by statute or by a rule that has been promulgated in 
accordance with [Wis. Stat. ch. 227, subchapter II] ... ' Wis. Stat. § 227.10(2m)." Coyne v. 
Walker, 2016 WI 38, ,119 (emphasis and brackets in original). 

Wis. Stat. § 301.03(3) provides, " •.. The department shall promulgate rules to do all of 
the following:" (Emphasis added.) Subsection (b) lists specific legislative objectives. 

In response, DOC officials proposed to create an order to create Wis. Administrative 
Code DOC 328.27(7)(d) which would provide, "Consistent with goals and requirements set forth 
in s. 301.03 (3) (b}, Stats., the department will adopt and evidence-based response to 
violations." 

This is insufficient to protect against arbitrary action relative responses to parolees' 
violations. 

First, the language in proposed DOC 328.27(7)(d) lacks specificity relative s. 30l.03(3)'s 
objectives. For example, s. 301.03(3)(a) directs DOC to set forth a list of sanctions to be 
imposed for the most common violations ("Develop a system of short-term sanctions for 
violations of conditions of parole, probation, extended supervision, and deferred prosecution 
agreements that sets forth a list of sanctions to be imposed for the most common violations.") 
The language in proposed DOC 328.27(7)(d) does not pr·ovide this, as well as the other specifics 

withins. 301.03(3}. 
Second, the EBRV Guide is available only on the DOC's website and thus generally 

unknown to the public and parolees22• Moreover, DOC data will show that most parolees with 
convictions of a sexual nature have computer restrictions, generally preventing them access to 

the EBRV Guide altogether.23 

Third, the EBRV Guide has no "implemented" or "effective" dat~ on it, as DOC forms do 
on the lower left corner. Without this, the EBRV Guide can be changed day-by-day or even 
hour-by-hour - without notice to parolees (and the public). And it has been (see footnote 15 

above; also, "effective 10/03/16" has been removed from the Guide). 

22 See, 1984 Duke L.J . 163, 296-97 (suggesting that agencies promulgate waiver standards as rules, or at least 
publish them as guidelines, in order to promote transparency and accountability). DOC's publication of the EBRV 
Guide only on DOC's website fails to provide adequate notice to parolees, especially those with computer/internet 

restrictions. 
23 Such a restriction of the EBRV Guide contravenes Wisconsin's Declaration of Policy in Wis. Stat. § 19.31 
(" ... it is declared to be the public .policy of this state that all persons are entitled to the greatest possible 
information regarding the affairs of government and the official acts of those officers and employees who 

represent them ... ") (Emphasis added.) 
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For these reasons, and to curtail arbitrary application of EBRV rules, EBRV's penalties, 
procedures, and objectives must be promulgated . 

CONCLUSION 

I respectfully request an investigation into DCC officials' misuse of DOC's EBRV. t 
specifically request an investigation into: 

1. The Waukesha County, Suite B officials' practices relative EBRV from October 1, 
2016 to present date. If this investigation reveals a misuse of EBRV, contrary to the 
spirit of Act 196, I ask that the investigation be expanded to other DCC 
offices/regions. 

2. DCC officials' practice of elevating violation severities on Violation Summaries, 
contrary to EBRV's directive to not change them (see EBRV Guide at Section .02, 
"Determination of Response," Ex. 4. 

3. DCC officials' misuse of supervisory overrides without documenting them. 
4. DCC officials' excessive revocation recommendations of low risk parolees24, 

contrary to EBRV's "best practices" recommendation to utilize "minimally 
intrusive" violation responses (EBRV Guide at Section .01, "Elements of an 
Evidence-Based Response to Violations," Ex. 1. 

5. DCC officials' failure ·to utilize intervention services, as the EBRV Guide's "best 
practices" recommendations (EBRV Guide at Section .01, "Elements of an 
Evidence-Based Response to Violations," Ex. 1. 

6. That the investigators speak with some or all of the parolees from the Waukesha 
County Suite B office. 

7. DCC officials' failure to utilize "incentives and rewards for compliance and positive 
behavior" (EBRV Guide at Section .01, "Elements of an Evidence-Based Response 
to Violations," Ex. 1. 

8. DCC officials' failure to use "neutrality," "parsimony," "proportionality," and "risk 
and need" contrary to EBRV's directive (EBRV Guide at Section .01, "Principles of 
an Evidence-Based Response to Violation.s," Exs. 1-2. 

9. DCC officials' failure to "Give low risk offenders stabilization services (e.g. housing, 
medical, transportation)" contrary to EBRV's directive (EBRV Guide at Section .02, 

"Evidence-Based Response to Violations," Ex. 3. 

I further request, as part of this investigation that: 

24 You'll note that DAI Policy 300.00.25, Section 111.B. provides that program priority is given to high and medium 
risk persons. This is why low risk persons are not given treatment while incarcerated, but it defeats the purpose of 

EBRV's objectives as to intervention services (see EBRV Guide at p.1). 
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10. DCC officials provide a paper copy of the EBRV Guide to all parolees already in the 
community and all prisoners the day of their release from prison. (This will 
promote transparency and accountability, per s. 301.03(3)'s directive to 
promulgate the rules.) 

11. DCC officials post the EBRV Guide in a prominent area of all DCC offices. 
12. DCC officials post the EBRV Guide in a prominent area of all county jail housing 

units/pods. 


